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CIVIL DOCKET 
Gnited States District Court for the District of Columbia 


PROCFEUINGS 


| 


filed|| 
#2 NF 6/10/69 | 
2 to complaints eee cectetr va dert.i/1, cft 5/21 /4p.: 
f Doherty ,Attridze & Doherty (Cornelius H. Doherty, ¢ 
Se filed 
cf deft.7l to complaint; answer to.crossclaim of deft.#2; 
_vs deft.#2. c/m_ 5/26/69. _Anoearance of G. 
cosenn Cooley. . filed 


rertificate of sonttiness by pltee, of/m 6/12/69, 


20) Pretrial Proceedings = May take deposition of deft, 
Asst. Pretrial Examine 


2S sworn; trial > i to April 
1970 at 2:00 pom, (Rep: Marte Tavior) _} 
124 Trial resumed; sare fury and alternates; respited to April 14, 1970 
Rep: Marie Taylor MeGarraghy, J. | 
13 feréar resumed; same jury and alternates; respited to April 15, 1970 | 
ee ets 
Witrial resumeds 
j verdict for pltf. against deft. D.C. Transit in amount of 
12,500,00; with costs (Rep: }e 
Verdict and gudsmen {fees cert 
$22 


Ullverdict end Judgment for deft, James Le Ivey vs, pitt. (I 
McGarraghy, J. 


15 i Deposition ef William A. Rector for deft. 
St cause Settled end dismissed as to deft f vey_onlyv pe 
counsel - "approved" McGarraghy, J. 


4 20h List ef cots =17— 
May | 1] Motion of deft. #1 to reduce its judements PEA: 
ees : : Be : ttle! 
Xzy [11 Onpositiom of pitt. to request for reduction of Iiebilitys adders 
eee (el SE Se NynY Tl a, ee iio 
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CIV] JOCKET 
Wuted Sotates Duster Court for the District of Caiumbra 


vr “ wo Ite 30h 
D2 SYSa “a. No, 13e#-89 


feed 


1 dudement of 1-15-70; copy sailed to, 
+iton. filed - 
23,009 3 with 


_ Jones, J. 


t gute 


ment denied — 


McGarres 


: for trensmittal ¢ 


ost 22. Order ext engin : > docket until, Suly. an “1970. () 


sul 128 Pr aseript ota SS in ae ase 


_ 3) eee 
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UNITED STAVES DISTRICT OOURT 
FOR THS DISTRICT OF COLUMBIA 
Civil Sueyalodion 


CONSTANCE SNOWDS 
4411 9tn Street, 
a ». le r 
Vashinston, D. C. 2} F¥_LH 
Sty ie 
eZ 


USS 


Plaint 


Civil Action 


end 
rine IONS 
honree Street, 


ington, Dn An 


Ye faendants 


is prediceted on the fact that the 


amount in controversy is axcess of $109,909.09. 
2. On or about August 17, 1967, at or near Logan ¢ 
the defandant p. C. Transit, Ine., by and through its EMOLOVES, 
‘defendant Floyd 0. Sims, did carelessly, recklessly and negligentip 
cause 9 bus to be driven by Bins to collice wibh another 
nutomobile owned and operated by James L. Ivoy. 
3. On or about August 17, 1967, the defendant 
Janes.L. Ivey was the lawful owner of a 15966 Oldsnobile which 
he wes driving on tha public etreats of tha District o£ Colunbia. 
4. On or about August 17, 1967, the defendant, Ivey, 


drove his automobile in a reckless, negligent and careless MANNe|YL . 


causing it to collide with a ous owned by defendant, De Cc. 


Transit System, Inc. 


5. hs a result of said collisten the plaintifé, 


Constance Snowden, suffered severe personel injury whan es a 
t. 


result of said collision, the plaintiff, 


fancant, 0. C. Transit's bus, was caused to be and injurcd. 
RHERSFORS, the plaintiff demands judgment in the sun of 
costs. 


SISK, LEVETAN, CRAMER & WEINSTEIN 
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1225 Co 

Washine i yon 
Csse3e36 
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ANSE AND CROSS CLAIM OF = ‘SNC “sf JAM 2S 
pl li sc ret te eannaarenr-vorsapnas 


Comes now the dolonient- Jarnos LL, ivay, by and 
throush his senna. and for answar to tha complaint filed herein 
againsi him, avers as follows: 

1. This defendant admits that on Ausust 7, 667, a motor 
vohicic operated by him was in colitsicn with the bus of thea 2. C. 
Transit Systom, inc. 

This defondant denies cach and avery other aliesation con- 
faulned tn sald Soe. and fhat the plaintiff was th any wey Ine 
fured or camaned by reason of any naclicance of this defendant, 


3. This defendant says that tha Injury and damase of the 


. 


plointt, if any, was caused by the failurs of tho oporatom af the bus of 


tha DO, C, Transit System, Inc. to exercise reasonable care In thes 


eperation of his sald bus, and to avold coll 


eee 


iding with the car of this 
dofondan?, which could have been avoided by tho exercisa of reason- 


able care on the part of the operator of said bus, and says that ft 


n3giigance which was tne sola cause of any Injury or dannage 


sustained by the plainttf. 
WHEREFORE, tha premises considered, tha defendant, 


Jartas t.. Ivey, prays that the said complaint be disrnissed, with costs. 


CROSS-CLAIM 


Comes now the defondunt and cross-cluimant, Jarmss L. 


Ivey, by and throush his aitorneys, and for his cross-claim avers 


’ 


as follows: 


1. 12 plaintiff, Constanca Snowden, suffared any injurlos 


~ wo 


or damanes as alloced In the cornplaint, then sald injurlos 


reaanar, and without the exersise of moagenn 


L.. Ivey, Gomands fucigment of the coedefondant, DO. C. 


inc., for aff or a ceniribuicble sum of any 


In favor of the plaintiff, Constance Snowdon. 


rot an Pied S > RQ care 2} 


VS 


Transit 
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Clairnant, Jaornes L. 
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iVi¥ 
Defense 

The mplaint herein fails to stete a cause of action 

egainst the defendant upon which relief may be grented. 
Second Defense 

1. This defendant admits the allegations contained in 
Paragraph One of the complaint. 

2. This defendant genies all allegations of negligence 
contained in Paragraph Two of the complaint. 

3. This defendant is without knowledge or information 
sufficient to form a belief as to the truth of the allegations of 


Paragraph Three of the complaint. 


kh, This defendant admits Paragraph Four of the complaint. 
5 


. This defendant is without knowledge or information 


sufficient to form a belief as to the truth of the allegations 


of Paragraph Five of the complaint. 


Third Defense 
The defendant avers that the injuries and damages, if 
any, sustained by the plaintiff were caused by the sole or 
contributory negligence of the plaintiff, Constance Snowden. 
WHEREYVORE, the defendant, having fully answered the 
comple int herein, prays that the same be dismissed with costs 


against the plaintiff. 


ANSWER TO CROSS= CLAIM AND CROSS: Rees 
Gait Or). BE Jaan Ie 


ANSWER TO CRCSS-CLAT: 
Oe ae 
First Devense 
£2256 so 
The cross-claim herein fails state a causc 


action wpon which relief? may be granted. 


Second Defense 
The defendant, D. C. Transit System, Inc. adrits 
the hapcening of the accident, denies negligence on jts part 
end denies ali other allegations contained in the cross-clain. 
WHEREFORE, the defendant, D. C. Transit System, Inc. 
Gemands that the cress-claim herein be dismissed with costs 


against the cross-Clainant, dames L, Ivey. 


CROSS-CLALM 
Comes now the defendant, D. C. Transit System, Inc., 
by and through its counsel and files a Cross-claim against % 
defendant, James L. Ivey, and does hereby allege that if the 
plaintiff suffercd any injuries and damages as elleged in the 
complaint herein by reason of the negligence of the defendant, 


D. C. Transit System, Inc., then said injuries end damages were 


also caused by the negligence of the defendant, James L. Ivey. 


WHEREFORE, the defendant, D. C, Transit System, Inc., 


demands fudguent against the defendant, Janes L. Ivey, for 


contribution of a pro rata share of all sums adjudge arninst 


D. C. Transit System, Inc., in fovor of the plaintiff, 


/s/ G, Joseph Cooley 


Gr Joséph Cooley 

Attorney for Defendent 

D. C. Transit System, Inc. 
1420 New York Avenue, N.W. 
Washington, D. C. 20005 
835-5083 


(Certificate of Service Omitted in Printing] 
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eines now the defendant, James tL. ivey, by and 
atiornoys, and for answer to the crosseciiliviad filed haroin 


by 1, C. Transit System, Inc¢., avers us failowsss 


This cofendant denies a! gations coniainad tn 


sald cross-cinim and further denies that the defendant, D. Yrarncsit 
Is orihled to any judgmems against this 


’ 


WEEREFPORES, the promises consider 


> 


James L. fvoy, prays that the cross-claim fied horein against 


dismiss:d, with cciis. 


DOHERTY, ATTRIDGS & DOHERTY 


37,0 | ; 


Cornellus ki, Cohery, Jr. 
FOI Vormont Avenuo, MW. 
Washincton, O.C, 26005 
NAtional S-0257 . 
Atternoys fer Oefoncant, 
damss LL. voy. 
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BPRLAL STATIN ONT 


CU) MEN RENCE: 


On or SoonE August 17, 1967, in the District of Columbia 


in the vicinity of Rhode Island Avenue and Logan Circle, N.iv., 


: 5 AS pen 
fF was then and there a passenger for hixe,on a Db. C. 


being then and there operated by the D. C. Transit's 


Lawful agent, omployee and servant, Floyd p. Sions. at that time 
and place the fendn 5, C. Transit, and the defendant James L. 
Ivey, who was operating an automobile owned by hin, beeane in- 


volved in an accident in wv) 


HEGLIGENCHK: 
The plaintiff, Constance Snowden, relies on the 
res ipsa loquitur. : 
Or in the alternative, defendants were guilty of 
full time and attention to driving (Sec. $3(c) of the D. Cc. Traffi¢ 
Regulations); failure to control vehicle so as to avola colliding 


(Sec. 22(a)); changing lanes without caution (Sec. 32); illegal 


right turn (Sec. 39). 


PERSONAL INJURINS SUSTALWLD BY TSE PLAINTIPE: 
Severe strain and sprain of the cervical spine, including 
the muscles and licanents of the cervical, thoracic and lumbar 
spines; pain, sufexing, mental anguish, and nervousne $3. Permanent 
injurics - weakness and limitation of motion and eon of 


neck and back, pain radiating into the arme, more noticeabla 


right shoulder and right arm. 


SPRCIAL DAMAGES TO DANSE: 
erento 


ee aah er nic em — 


Groun Health association, inc. $1,025.72 


Nornan H. Horowitz 50.00 
Washington Cespitel 2 625.05 
Dr. Thomas Carter 459.00 
Dr. Frank Turner 23.09 
Madicine and other madical appliances, approximately 200.90 
Lost waa co Gate 2,596.00 
Foture medicals, Unknown at this time 

$4,892.73 


BRA c CRE LLE ED Ox5 wy 53 IAN Wire vy, NETER Ys 
Listed who have submitted bilis and 
a Grouse Nospitalization to be aetersined 
TL VPTOUS : $ 
Following may be admitted Pe eeiience without ‘ 

formal proof, subject to objections as to relevancy, materiality: 
pb. C. traffic Regulations; 311 hospital recar : X-rays 
Ae-rey reports; Neray bilis; D.E.W. Mortality table. 
pSeTNAED TENE OP TRIAL: 


One week. 


SISK, LEVITA Me CRAMER & RE 


1225 Comme eut Ayenne, N 
aeingtons KA 29935 
se 9--2636 
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PRETRIAL STATIESENT OF DNFRNDANT, D. 
TRANSIT? SVGTr, 


OCCURRENCE 
On or about August 17, 1967, at or near Logan 
Circle, in the District of Columbla, a bus, 


defendant, DP. C. Pransit System, Ince., and operated by its 


employce wan in cellision with a vehicle oncrated by the 


ofendant is without knowleace or information 


sufficient to form a belicf as to whether the plainti£é Was 


passencer on its bus at the time of this collision. 


ROSSCLAIM AGAINST JETS . INT 
Constance Snowden, suffered any 
qed in the Compla int which were 
caused by the negligence of the defendant, DN. C. Transit 
System, Inc., then said indurics and damades were also caused 
by the nogligence of the defendant, James L. Ivey, and the 
D. C. Transit System, Inc., is entitled toa 
dgaont against the defendant, James IL. Ivey, for 2 pro-rata 
of all suns adjudgad against the defendant, DBD. C. Transi 
ystem, Inc., in favor of the plaintif£. 


CROSSCLAIM AGAINST PD. C. TRANSIT 
M, TER. BY JAMES L, IVEY 


“REPLY TO 
om 
othe 


Y 

_SYE Bo 
This defendant denies all allegations contained in 

Crossclaim and denies that the defendent, Janes tha Ivey, 


is entitled to any judemont against this defendant. 


REQURS?HYD 
SVUIPTULAT IGN 


(a) Exchange of names and addresses of witnesses 
+ 


to the occurrence within twenty (20) days after Pretrial. 
(>) Conies of ali medical reverts rertaining to 
injuries sustained by the plaintiff, not already furnished, 
to be furnished to this Gefencant. 
(c) kf permanent injuries or continuing comolaints 
Qefandant to have the right to have the 


by a Acctor of its choice so as 


with 


authorization to obtain plaintiff's incose tax returns for the 


Enna Garrett Robert L. Cam>rell 
3809 Neu Nannshire Avenue 4728 Sth Street, N. OW. 
Washington, DB. C. Washingten, D. C. 


Gertrude L. Pollard Officer George VV. Thomas 

£816 Oth Street, N. W. “a.T.U. 

Washington, DB. C. Votronolitan Police Devartment 
Washington, D. C. 

7, BR. Racter 

9910 Sotheriand Road FY. D. Sions, 

Silver Spring, Maryland Defendant's Bus Operator. 


/s/ Rava LD. Wilton 
havid TT Titer 
Attorney for Nefendcant, 
Dp. C. Transit System, Inc. 


[Certificate of Service Omitted in Printing] 
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PR-TRAL STATIMINT OF OF EENOANT, 


mm So. IwWwey 


Comes now the dofendant, James L. wey, by und through 


and for his pre-trial siatement, avers ca fellows: 
This dofendant admits that on August 17, i967, a motor 
vehicle opsoriicd by hiva was in collision witn the bus of fre D.C. 
Transit foi tne. 
Zie This cafencant denies each and cvery other allecation cone 
tafned in said eae. and donles that the plainthf wes'In any way 


injured om carnagsd by reason of any nectligence of this defendant. 


CROSSCLAIM / AGAINST DEFENDANT De 
SYST. eh. = iNee. 

t. Hf the Pee Constance Sassen suffered! any Iniurles 
or Gameaos as allaged tn the Comic then sald Injuries and damages 
were causad by tho failure of the oporstor of tha bus of the oO. Cc. 
Transit Byte. Inc. to oxercise reasonable care in the operation of 
his said ws. and to avoid colliding with the car of this defendants 
which couid have besn avecided by the oxarcise of eens cars on 
the part of tne cperator of sald Sten and by virtuo of the violation of 
the trafife regulatlons by the operator of said bus In that he failed to 
pay full timo and attentlon (Sectlon $S(c)), started from a stopped 


position without using cautlon (Gection 38), ‘and fallure to aivo sicnats 


as required (Secilons 40(a) and (Dd). 


App. 16 


CROSS-CLAIM 
Sees 


1. This defendant dorlos all of tne allegations contained In 


sald crossectaim and denies that tne defendant, OD. CG. Transit System, 


inc. , Is entiiled to any judcment aga alnat this defendant. 


LIGT OF WITNESSES OF THE DEESGNDANT, 
eS — Se 


Jomes L. voy, 
t60% Monroa-Strect, 
Washington, OC; 


Ciilczr Geerge W. Thome 
Acekint investigation Unt, 
Metrapolitsn Potice Deparniment; 


Medric C. Mills, 
4221 barniiion Strect, N.&., 


Wasi VON ’ I3.C. 


Cr, Olte T. = 
F302 FEth Ste 
Washingicn , 


DOHERTY & DONERTY 


see — a 57a eee 


Cernellus H. Ooharty, Jn. 
1070 Vermont Avenue, N.W. 
Washington, D.C, 20605 
NAtional 6-6257 

Aitorneys for Defendant and 
Cross-Clalmeant, James L. Ivey: 


[Certificate of Service Omitted in Printing] 


CONSTANCE SHCWDEN, 


D. C. TRANSIT SYSTEM, 
JAHES L. IVEY, 


Negligence action for personal injuries. 
UNDISPUTED FACLS s 
On August 17, 1967, at about 7:50 a-m., a bus owned 
and operated by defendant D. C. Transit System, Inc., a caporation, 
in the cuxb lene 
was being operated around Logan Circle/in the District of Columbia, 
near the intersection with P and Rhode Island Avenue, At the same 
Ivey 
time @efendant S:z was operating an automobile in the second lane. 


Defendant Ivey started to attempt to leave the circle at Rhode 
> ik 


Island Avenue. The two vehicies collided. 


At the time of the accident it was daylight, the weather 


was clear, and the strect was dry. 


that she was a passenger for hire on the D.C. Transit bus; 
PLAINTIFF asserts Achat the collision and her resulting 


injuzics and damages were caused by the following negligence 
and violation of traffic regulations by defendants: 
b. Cf Transit Systems 


a passenger for hire on a public carrier, 
on the doctrine of res ipsa loguiter. 


App. 18 


attention to driving (§99c) 
ure to control vchicle so a8 to avoid colliding (§22a) 
aes. 
Changing Janes without caution (§32) 


YIlegal right turn (539) 


PERSORAL INJURIES : 


Severe strain and sprain cf cexviesl spi 


migeles mid jigamente of the cervicel, 
lumbar spines 


suffering, montal anguish, and nervousness 


and Limitation of mocion and function of 


% pretrial in support /permznent injury.) 
SPECIAL DAMAGES s 
Group Health Association, Inc. : $1,025.73 
Dr. Norman H. Horowitz ; 50.00 
Washington Hospital Center 625.05 
Dr. Thomas Carter 459.00 


De. Feank Turner 23.09 


Medicine and other medical appliances, approx. 200.00 


$2,392.78 


Loss of wages: (U.S. Coast Cuard, to 
date) $2,509.00 


$4,892.79 


Alse future me 


OLFENDaANT D. C. Pransit deni all allegations of negligence 
on its part or attributoble to it, and assexts 
knowledge ox information sufficient to naxzeurk 


to whether P was a passenger on its bus at the 


is defendant esserts that the collision and any injurics 


and Gumages s anced by plaintiff, Lf she was a passenger, we 


@asea by the sole negligence of defendant Ivey as alle ged by 


DEFENDANT IVEY Genies all allegations of negligence on 
his part, and asserts that the collision and any injuries or 
damages sustained by plaintiff were caused by i% the sole negli- 
‘gence of defendant D.C. Transit System, Inc., and violation of 
traffic regulations by it ins 


Failure to control vchicle so as to avoid colliding (§222) 


Failure tc give £uil time and attention to operation 
of bus {592s 


Stacting from a stopped position without using due 
caution (§39) 


Failure to give signals as required (§§40 (z) and (b)) 


Rey 


Bach cf the defendants cross-clains against co-defendant . 


for contribution as to any amount recovered agasnst cross-plaintif£ 


3 : 


‘by plaintiff in the principal action, assertzng if cross-plain 
pe held negligent, any injw 
as ae 

_were caused hy the coneurrin 


3 o7 Gamages tained by plaintiff 
3 


& 
fies in answer % the conplaint. 


ok. 
z 
ng negligence of cress-defen dant. ,/ 


Fach of the cross-defendants denics any liability to um 
cross—-plaintif£, asserting that the collision was caused by the 


negligence of cross-defendant. 


UNDISPUTED FACTS « 


stipulated that the following may he 
formal proof of authenticity, subject to all other objec 
De Ce affie Reguiations 
Hew Mortality Table 
Hospital records (provided Ds have access peior to trial) 
X-ray pletes 
Any bills initiz , counsel priox to trial. 


Ho stipulation is made with respect to three photographs 


identified es D Ivey's PT Exhibits, but not numbered. 


- Counsel agxee to exchange within 3 days copics of all 
medical cerorts to date not hexetofore furmmished, if — and to 
exchange promptly and prior to trial any additional redial reports 
which may be obtained. 

Counsel for P agreo2z that Na may, if Aeahiecly TENE a 
further medical cxamination of P by a physicien of D's choice not 
to interfere with trial Gate. 
Cowusel for plaintiff also agrees to give counsel for Ds, 
i not already supplicd, the necessary written authorization to 
inspect and/or copy P's hospital records. 
Counsel agree that DD. C. qransit may take the Acposition 
efendant Ivey, not to interfere with trial date. : 
Counsel for defnndant D. Cc. Transit states that, 
to the parties, the additional witnesses are now mon to him: 
Emma Garrett, 3809 New Hamoshire Ave., Washington, D.C. 
Gertrude L. Pollard, 4816 9th St., W.W., Washington,D.c. 
We Aw Ractor, 9910 Sotherland Road, Silver Spring, Ma. 
Rohexrt Lb. Cambreil, 4718 Sth St., N.W., Washington, D.C 


Officer George W. Thomas, AIU, Met. Police Dept. 


F. D. Sions, defendant's bus operator, 


Counsel for D Ivey states that the following additional 


witnesses are now knowr: to him: 
Medvie CG. Mills, 1221 Hamilton St., WeEs, Washington, D.C, 


Dr. Otto f. Englehart, 1302 18th St., N.W., Washington,D.¢ 


App. 22 - 
Counsel for P states that, in addition to plaintifé, 
folicwing possible wit: wre now known to hime 


Dr. 


Norman H. Horowitz 


Sx Doctors from Group Hospitalization, to be determined 


at a later date. M 


T£ any counsel showld Learn of any aGditional witnesses prior | 
to txial, including experts, ex iusive of impeachment witnesses, 
he will ndvise other counsel and file a supplemental witness list 
with the Clerk not later than one week priox to trial. 


Counse for P agrees to furnich counsel for Ds promptly 


after ceecipt of the necessary form? From defendants, the necessary 


y 
3 


written authorization te inspect and/or copy P's pexsonnst xecer 
with respect to her alleged loss of income (absence from work) and 


to obtain fron Internal Revenue copies of P's Federal Income Tax 


Returns for the years 12966, 1967, and 1968, or to furnish copies 
thereo£t. 


The Examiner has requested counsel to come to the trial with 
the maximum authority to settle the case that will be allowed them by 


‘their principals. 
« a ee 


. 


THIS ACTION WILL BE PLACED ON THE DAILY ASSIGNMENT 12/1/68. 


TRIAL ATTORNEYS : 2 ee eee 
ASST. PREERIAL CXAMINER 
: For Plaintiff 
Poul Weinstein 


Yor Defendsnt Ds. c. Transit 
David L. Ji.Lton 


For Defendant Ivey 
Oe Oe re on er oT 


App. 23 


PRAECIPE &: | ae 
United States District Court | oy 
. for the District of Colunthta 


day of 


Action No: 


The Clerk of said Court will 


< ca ; 
Poke Jubele ee Set vi Le Chee 


be re cnet ewe cece en en ners cans sme ae cence scnananarerceccccsene 


y « aN S 


Address 1205... —~ La 2 
. lig 7 
Attorney for wal asec Dat 
atte! 54) 


App. 24 
United Stairs District Court for the Bistrict of Coluubia 


CONSTANCE SNOWDEH 


: ; Plaintiff wots 
Civ, No. 2324259. 


DS. LRANSTT 
JAMES L. IVEY, Defendants . 


VERDICT AND JUDGMENT 
This cause having come on for hearing on the .. rt 70, 
before the Court and a jury of good and lawful persons of this district. to wit: 
IOS SE m CeO eee 
LILA 
MILDRED C. DEGROAT 


KEITH E. MELDER FLORENCE W. JONES 


who, after having been duly sworn to well and truly iry the issues between oe eae eee 
SNOWDEN , plaintiff 

D.C, TRANSET and JAMES DL. TVe%___----___--..-------- , defendants , 

and after this cause is heard and given to the jury in charge, they upon their oath say this 

; 15th ___ day of -- , 19 -70_, that they find the issues aforesaid in 


al her D.C. Transit 
faver of the plaintiff and that the money payable to }iAj/by the defendant/ by reason of the 


DO™ 


ou 


_‘TWEINS THOUSAND FIVE HUNDRED AND.00/2100_ DOLTARS __ ($12,500) ___ 


together with costs. iad - Ropert M. STEARNS, Clerk, 


dudge JOSEPH C._ MC GARRAGHY Presiding. Deputy Clerk. 


App. 25 
United States District Court fur the 2 District of Columbia 
CONSTANCE SNOWDEN | 


PlaintifT P 
Civin No. --2324-69__. 


AMES L. “Tvs _ Defendants . 


VERDICT AND JU DGMEN 


m 
NL 
This cause having come on for hearing on the .L3¢0__ day of __-APRIL____., 


before the Court and a jury of good and lawful persons of this district, to wit: 
MAINILDE D, WILLIAMS "_JOSIE.C. DIXON 


RICHARD M.. _GELLTSON | _CARL A. 


ROZELLA W. WASHINGTON SAM WOOD 


MILDRED_C.._DEGROATE -WILLIE_E.. MAYSIAND 
KEITH E. MELDER FIORENCE W.._JONES _ 


=e a fo ae a ae a a ee 


CLEO_EBRON ~ DORA. Js... DAVIS. 


INS LL. IVEY 


and after this cause is heard and given to the jury in charge, they upon their ‘oath say this 
i JAMES L. IVEY 
, 19 79_, that they find for the defendant / 


monn said plaintiff . 


WHEREFORE, it is adjudged that said plaintiff take nothing by this action, that said 
JAMES ee IVEY wciss. 
defendant/ go hence’ without pz¥, be for nothing held and recover of plains his -costs of 


va 


‘defense 
_ ROBERT M. STEARNS, Clerk, 


Deputy Clerk. 
Junce . JOSEPH C. MC_GARRACGHY Presiding 


(1) 


App. 26 
{Caption Omitted in Printing] 


MOTION OF DEPENDANT, +. PPANSTT SYSTEM, INC. 
PO REDUCE TPS TUNGUTE LEAPILIEY TO PLAINTIFF 


‘ 
eek eis 


PROM $12,569.69 PO $8,255.90 


now the 


Nonerablie Court for an Order reducin 


owned by defen : 3nSi tystenm, J en said bus 


Inc., ane James 


both defendants we xe: causing pilaint 


The trial of the case continued and on or ahout 


70, the Jury returned a verdict in favor of the 


inst the defendant, D. C. ansit System, Inc., in 


sum of $12,509 but exonerated the defendant, Janes L. Ivey. 


App. 27 = 
§. Since the plaintiff coxpromised her clain against 


the defendant, James L. Ivev, prier to the conclus ion of the 


continuation of hor suit against Ivey was a 


Plaintiff is entitled ‘to recover only one-half of the 


jedement entered 


Apriz 9, 1959, also in Narte llo 


Court held "that 


yecover more th a proportionate share of damages from a con- 
: ~ 


current tort feaser ; he had settled his clé@im with one of thr 


wrongaoers. 
6. t ; © substantially similar to and 


. 


falls within : Ga = of the above tvo-mentioned cases 


sO that plaintiff : eae recovering anv more than one- 


2 


half the judement entersd eqainst the de efendant, D. C. Transit 


. | 
Syston, Ine., since p FF sattled with the co-tort feaser 


prior to the conclusion -of ‘trial. 


Ana for such and other reasons as will he 


- 


brought to the a:tention of this Nonorable Court on hearing of 


this Motion. /s/ David L. F 141t6n ie 
David b. Hilton ar 
Attorney for Nefnndant  _ 
D. C. Transit System, inc. 
1420 New Yor}: Avenue, N. 
Washington, D. Cc. 20005 
835- 5993 eee i 


POINTS AND AUTHORITIES 


ahs Martel: lo vs. Hawloy, 390 F.2d 722 {1962)). _ 
7 arightheart vs. Mokay, et al, USCANC, No. 21,813, 
Neeised Avwil 9, 1969. 


Certificate of Service Omitted in Printing] 
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MOTION IN OPPOSITION TO DEFENDANT, D. C. TRANSIT 


SYSTEM, INC. REQUEST FOR REDUCTION OF LIABILITY 


Comes now Paul H. Weinstein, attorney for plaintiff, 
and in opposition to defendant D. C. Transit System, Inc.'s re- 
guest for a reduction of liability states as follows: 

1. pefendant D. Cc. Transit System, Inc. cites in 
support of his motion, the cases of Maxtello v. Hawley, 300 F.2d 


721 (1962), and Brightheart v. McKay, U.S.C.A. D.C. No. 21,813 
Gecided April 9, 1969. Defendant misinterprets these cases, for 
when thoxoughly analyzed, the facts in those cases differ sub- 
stantially from the instant case. prior to a discussion of the 
cases cited by defendant, it should be noted that the very ques— 
tion of contribution.was discussed at a bench conference oe 
to a Getermination of plaintiff's counsel to settle with defen- 
dant Ivey. Counsel's best recollection is that all parties agreed 
as to what the legal consequences were if the jury rendered a 
verdict against either or both defendants. 

Taking each case cited by defendant D. C. Transit, we 

follows: 
In the Hawley case, the plaintiff settled with the 


@river, one Caughman. He then filed suit against the other de- 


fendant Martello, and Martello cross-claimed against Caughman,. 


The jury made a factual determination that Caughman was in fact a 
joint-tort feasor and the Court held that the judgment against 
Martello should be reduced by one-half. The Court at page 724 


states as follows: 


App. 29 


“accordingly we now hold in the factual circum- 

stances of this case that when settlement is 

made “with one joint tort feasor and later a ver— 

Aict is obras against the other, and the 

ju that the settling toxt feasor should 

aes 

with one~half its total amount." (Emphasis 

added.) 

In Brightheart, the plaintiff sued the driver of the car 
in which he was a passenger and the driver of the other vehicle 
involved in the accident. The two defendants, prior to the trial 
in the District Court sued each other in the D. C. Court of 
General Sessions. The Court in that action held both parties 
negligent. The U. S. Court of Appeals stated that this amounted 
to contribution as a matter of law, in other words, the. doctrine 
of res judicata applied with respect to the liability of the two 


defendants regardless of the jury's exoneration of the driver on 


the subsequent District Court action. 


Since the defendants in Brightheart were bound by the 


General Sessions case, the jury question of contribution was “a 
legal nullity". In this case, the question of contribution was 
not a legal nullity. The defendants had filed cross-clains 
against each other, and these cross-claims were in fact decided 
by the jury. The defendant D. C. Transit was held acopestls 


for the accident and the jury found for the defendant Ivey on the 


eross—-claim. 


App. 30 

In conclusion, if you follow the defendant D. C. Transit 
System's argument to a logical end, then anytime a plaintiff sues 
two or more defendants regardless of the determination of lia- 
bility, the parties would share equally. Obviously, this is not 
the law. 

2. Defendant D. C. Transit System's motion is not 
timely filed pursuant to the Federal Rules of Civil Procedure, 
Rule 50. The judgment was entered on April 15, 1970, and defend- 
ant's motion was filed more than ten days after that date. There- 
fore, this Court is without jurisdiction to hear the motion for 
reduction of judgment. 

WHEREFORE, plaintiff prays that defendant's motion be 


Genied, 


SISK, LEVITAN, CRAMER & WEINSTEIN 


Paul H. Weinstein 

Attorney for Plaintiff 

1225 Connecticut Avenue, N.W. 
Washington, D. C. 20036 

659 - 3636 


[Certificate of Service Omitted in Printing] 


App. 31 


ADDENDUM 


The Court's attention is“invited to the case of Jones v. 


Schram, U.S. App. D.C. No. 22102, March 5, 1970. Counsel for 
plaintiff attached to this Opposition a copy of the opinion as 
reported in the Daily Washington Law Reporter, March 24, 1970. 

The Court of Appeals in this case was faced with a 
problem similar to that we have in the instant case, and the 
court in Jones holds thet where a jury finds in Tues of one 
defendant and against the other, the unsuccessful defendant may 
not obtain contribution from the co-defendant pacwese he has been 
adjudged not to be tort feasor and hence, not liable for contri- 
bution. 


SISK, LEVITAN, CRAMER & WEINSTEIN 


Paul H. Weinstein 


App. 32 - 
Wuiied Hraiyvs District Cuurt far the District of Colunthia 


Plaintiff. . 
Crvit No. _ 3324-69 


PR RAN ANSTT § SVSTE Su r 


RODERL Mi. Si hsv, 


NOTICE OF APPEAL 
Notice is hereby given this /3 2 day of May , 19 70, that 


Dp. C. Transit System, Inc. 


“hereby appeals to the United States Court of Appeals for the District of Columbia from the 


judgment of this Court enteredonthe 15th dey of © April »1970 
in favor of Constance Snowden 


against said D. C. Transit System, Inc. 


, 
D. aon . Tran Tite 


1420 New York See ak 
Washington, DP. C. ~ 20005 


'Certificate of Service Omitted in Printing] 


App. 33 


(Caption Omitted in Printing] j 


It appearing tha mndants* motion for 


ration or amendacnt of the ment was untinely served 


that under Fed.R. Civ.?. 
to entertain said moticn. 
U.S. App. D.C. 56, 
sy 


ve Atelvsison, Topakes end Sante Fe RR., 


eee 


(7th Cir. 1961), cert. den. 368 U.S. 835 (1961)). 


Whexefore, it is ORDERED that defendants 


motion be, and hereby is, denied. 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 24,494. 


CONSTANCE SNOWDEN 


Vv. 


D. C. TRANSIT SYSTEM, INC. 


Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


United States Court of Appeals 
or the District of Columbia Circuit 


FHED Ger 6 1970 DAVID L. HILTON 
=. bs 1420) New York Avenue, N.W. 


{2.483 Washington, D.C. 20005 
Hath ovate GVeutsoud Attorney for Appellant 
CLERK i 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,494 


CONSTANCE SNOWDEN 
v. 


D. C. TRANSIT SYSTEM, INC. 
Appellant 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 
FOR REVIEW* 


The plaintiff sustained injury while a passenger on a bus 
owned by the defendant, D.C. Transit System, Inc., when 


*This case has not previously been before this Court. 
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said bus was in collision with another vehicle operated by 
the defendant, James L. Ivey. Plaintiff filed suit against 
both defendants as a result of the injuries sustained. 
During the course of the trial, plaintiff entered into a settle- 
ment with the defendant, Ivey, for the sum of $5,000. 
Thereafter, the trial continued ostensibly against both 
defendants. The jury returned a verdict in favor of the 
plaintiff against the defendant, D.C. Transit System, Inc., 

in the amount of $12,500 but exhonorated the defendant, 
James L. Ivey, finding for that defendant. 


Under the above circumstances: 


1. What is the total amount of money to which plaintiff 
is entitled as her full measure of damage? 

2. What is the right of defendant D.C. Transit System, 
Inc. to credit and/or contribution as a result of the settle- 
ment between plaintiff and defendant James L. Ivey? 


3. In what amount should judgment be entered against 
defendant D.C. Transit System, Inc. in favor of plaintiff? 


4. Did the lower court err in entering judgment against 
defendant D.C. Transit System, Inc. for $12,500, the full 
amount of plaintiff’s verdict without giving credit for the 
settlement between plaintiff and defendant James L. Ivey? 


STATEMENT OF THE CASE 


On August 17, 1967, Appellee Constance Snowden (here- 
inafter called “Snowden”’) was a passenger for hire on a bus 
owned by Appellant D.C. Transit System, Inc. (hereinafter 
called “Transit’’). At a time when the bus was at or near 
Logan Circle in the District of Columbia it was involved in 
a collision with an automobile owned and operated by 
the defendant James L. Ivey (hereinafter called “Ivey”). 
Snowden sustained certain personal injuries as a result of 
this collision and for which she filed suit against both 
Transit and Ivey. Both defendants, Transit and Ivey, filed 
their respective answers in which each denied liability and, 


3 


in addition, each filed a cross-claim against the other for 
contribution. 


The case proceeded to trial but during the course of the 
trial, at a bench conference, counsel for plaintiff Snowden 
and counsel for defendant Ivey jointly announced that 
plaintiff Snowden and defendant Ivey had settled Snowden’s 
suit against Ivey (App. 35-Tr. 2). The amount of the settle- 
ment between Snowden and Ivey was $5,000.* 


The jury was not aware of the settlement and thereafter 
the trial continued ostensibly against both defendants as 
though the above-mentioned settlement had not occurred. 
At the conclusion of the trial the jury was instructed as to 
Snowden’s suit against both defendants (App. 40). 


The jury returned a verdict in favor of plaintiff Snowden 
against defendant Transit in the amount of $12,500 but 
found in favor of the defendant Ivey so far as Snowden’s 
suit against him was concerned. 


Judgment was then entered in favor of Ivey and against 
Transit in the amount of $12,500. 


ARGUMENT 


In 1934 in the case of Kaplowitz v. Kay, 63 App. D.C. 
178, 70 F.2d 782 (1934), this Court ruled that in the 
District of Columbia when a plaintiff releases one of a 
number of joint tort-feasors from liability the other tort- 
feasors from liability the other tort-feasors are ipso facto 
released from liability. In its decision this Court cited a 
number of cases from other jurisdictions wherein the same 
conclusion had been reached. One of the basis for the 
decision is the universally accepted doctrine that a plaintiff 
is never entitled to receive more than one satisfaction for 
the injury or to recover more than the full measure of the 
damage. 


*It was not stated for the record but counsel for Appellant Transit 
has been informed and believes Snowden settled with Ivey for the 
amount of $5,000. 
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In 1943 this Court handed down the decision of McKenna 
vy. Austin, 77 U.S. App. D.C. 228, 134 F.2d 659 (1943), 
which changed or modified the rule laid down in the 
Kaplowitz case. In the McKenna case this Court decided 
there are circumstances under which a plaintiff may release 
one joint tort-feasor without releasing all joint tort-feasors. 
In the McKenna case the plaintiff McKenna was a passen- 
ger in a taxicab owned by Independent Taxi Owners Asso- 
ciation and operated by William L. Driscoll (hereinafter 
called “Independent”’). The taxi cab was involved in a col- 
lision with an automobile owned by the defendant Austin 
and operated by his employee. Plaintiff sustained injuries 
as a result of the collision. Independent “settled” with 
plaintiff by paying to her the sum of $3,000 in exchange 
for plaintiff’s covenant not to sue Independent. Plaintiff 
then filed a suit against Austin for injuries sustained in the 
collision. Austin filed his answer denying negligence and 
further moved for summary judgment on the ground that 
plaintiff’s “release” of Independent was a bar to the action 
against him. The trial Court, following Kaplowitz v. Kay 
granted the motion entering judgment in favor of defendant 
Austin. The plaintiff appealed arguing that the instrument 
executed with Independent was not a release but a cove- 
nant not to sue and relied upon authorities which make a 
distinction between the two. In Plaintiff’s view the proper 
effect to give the settlement with Independent would be to 
apply the amount received to reduce pro tonto the total 
damages. 


In the process of rendering its decision in the McKenna 
case this Court noted the facts were apparently similar to 
the facts in the Kaplowitz case. However, this Court noted 
that the decision in the Kaplowitz case was ambiguous in 
certain respects. The decision did not indicate whether the 
tort-feasors were joint or independent. It did not set forth 
the terms of the settlement agreement. It made no distinc- 
tions between a release and a covenant not to sue. There 
was language in the decision which may have indicated 
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plaintiff accepted the amount paid as full satisfaction for 
the total injury. 


This Court then states that any distinctions made between 
a release and a covenant not to sue is artificial noting the 
important thing was that the agreement, by whatever name 
it be called, extinguished any claim the plaintiff might have 
had against Independent in return for the payment of 
money. 


However, this Court then discusses certain aspects of the 
history of joint liability and considers certain inequities 
attendant to the rule that a discharge of one tort-feasor 
discharges all. This Court then reasons the question of 
whether a plaintiff’s release of one joint tort-feasor releases 
all other joint tort-feasors is resolved by determining 
whether plaintiff received full reparation from the settling 
tort-feasor. In effect, this Court held that a plaintiff’s 
release of one joint tort-feasor did not necessarily release 
all such tort-feasors provided the amount paid by the 
settling tort-feasor was not full compensation for the 
injuries and damages sustained. In other words, the plain- 
tiff would not be allowed to recover more than a full 
measure of damages and once the plaintiff had recovered 
a full measure of damages from one joint tort-feasor then 
that discharged the plaintiff’s claim as to all joint tort- 
feasors on the ground that the plaintiff had received satis- 
faction. This Court noted that while each defendant who 
contributed to the plaintiff’s injury is responsible for plain- 
tiff’s entire damage and cannot use as a defense that others 
are also responsible, by the same token the plaintiff cannot, 
by a combination of settlements and/or suits obtain a total 
amount of money which would be in excess of the damages 
sustained. This Court put it in the following language at 
page 664. 


“It is no defense for wrongdoers that others 
aided in causing the harm. Each is responsible for 
the whole. But that does not mean the injured 
person may have more than full satisfaction, except 
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as punitive damages. He has no right to make a 
profit from his harm because several share in 
causing it. Accordingly, when one makes full repar- 
ation for all the loss, the others are discharged from 
liability to the injured person...” 


Though, of course, as this Court notes, not from contri- 
bution to each other as joint tort-feasors. 


Having reached the conclusion that settling with one 
joint tort-feasor for partial satisfaction does not bar plain- 
tiff from pursuing the claim against other joint tort-feasors 
this Court recognizes an attendant problem in the applica- 
tion of the rule which is stated at page 664: 

“The difficulty is in how it shall be determined 
whether full indemnity has been received.” 


That question, however, is not presented in the case at 
bar. For appellant Transit does not contend that the 
amount received by appellee Snowden from defendant Ivey 
constituted anything more than partial satisfaction. By the 
same token, the amount which does constitute the full 


measure of appellee Snowden’s damages has also been 
decided as a matter of law. The appellee, Constance 
Snowden, tried her entire case before a jury of her peers 
and that jury determined the full measure of her damages 
was $12,500. 


Referring again to the McKenna case, this Court decided 
that the amount plaintiff McKenna received from her settle- 
ment with Independent did not constitute full satisfaction 
and therefore ruled McKenna could pursue her suit against 
defendant Austin. Although the only question presented 
to this Court in the McKenna case was whether plaintiff’s 
settlement with Independent barred her suit against defend- 
ant Austin this Court recognized its decision in that case, 
allowing plaintiff to go forward with her suit against 
defendant Austin, laid the basis for a future problem which 
it stated at page 665: 

“What has been said is sufficient to dispose of 
this appeal. There is however one other factor 


> 
/ 


which has bearing on the issues now here and which 
will be presented directly in the cause, if the further 
proceedings result in a judgment for the plaintiffs. 
This relates to allowance of credit for the amount 
Independent has paid and the manner in which the 

credit should be made. 


“Plaintiffs concede that credit should be allowed 
and this is implicit in what we have said.” 


This Court then continued in its opinion in the McKenna 
case and laid down some guidelines with regard to conttri- 
bution among and between joint tort-feasors. It had been 
argued by appellee, in the McKenna case, that certain 
inequities could result from the adoption of a rule that 
would allow a plaintiff to settle with one tort-feasor and 
sue another one for the same wrong. This Court believed 
any problems presented in this regard were capable of an 
equitable solution and stated at page 665: 

“So long as the judgment is for less than twice 
the amount of the settlement, there is no real diffi- 
culty. In that case the wrongdoer who settles will 
pay more than half the total sum due the claimant. 
By settling with the injured person he does not sur- 
render his right of contribution and the settlement 
should not give the other wrongdoer an advantage. 
Consequently he should recover from the latter the 
amount necessary to equalize their payments.” 


Following that rule, in the case at bar, had the judgment 
against appellant Transit in favor of appellee Snowden been 
less than twice the amount paid by defendant Ivey to 
Snowden in their settlement then Transit would have been 
required to pay Ivey an amount necessary to equalize their 
payments. However, in the case at bar, the judgment 
against Transit in favor of Snowden was more than twice 
the amount of the settlement between Snowden and Ivey. 
This Court in the McKenna case made this comment about 
that situation at page 665: 

“When however the judgment exceeds twice the 
settlement, contribution operates in favor of the 
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defendant. If the settlement is given finality, as we 
think should be done, there are at least two possible 
solutions. One would require the defendant to pay 
the full amount of the judgment after deducting the 
sum paid in compromise. This would deprive him 
of a portion of his right of contribution, amounting 
to the sum necessary to equalize his payment with 
the settling wrongdoer’s. Modifying the right of 
contribution to this extent might be justified as a 
sort of penalty for refusing to settle and for causing 
the plaintiff the additional expense and delay 
involved in litigation. The effect might be salutary 
further to encourage settlements and discourage 
litigation. 

“The principal objection to this solution would 
lie in the facts that the defendant is not a party to 
the compromise, has no control over it, and there- 
fore should not be adversely affected by it. If these 
considerations are regarded as outweighing those 
favoring the modification, an alternative solution is 
available by placing upon the plaintiff, the injured 
person, the burden of the loss which otherwise 
would fall upon the defendant. This could be 
accomplished by fixing the credit at half the amount 
of the judgment whenever the latter is more than 
twice the sum paid in settlement. 


“This would result in cutting down somewhat the 
total amount of the claimant’s recovery. But the 
reduction would be a direct result of his own act 
in accepting less than half of the total recover- 
able damages in settlement with the compromising 
wrongdoer. From his viewpoint acceptance of such 
a fractional loss would be incomparably preferable 
to the entire loss of right against the wrongdoers 
who do not settle which follows from application 
of the rule of Kaplowitz v. Kay. It is difficult to 
understand the logic which characterizes such a 
partial scaling down of the recovery as unjust and 
at the same time gives approval to the total annihi- 
lation of recovery the rule of that case brings 
about.” 
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Therefore, applying the guidelines of the McKenna case 
to the case at bar appellant Transit should pay appellee 
Snowden either $7,500 (the amount of the verdict of 
$12,500 less the amount paid Snowden by Ivey which 
counsel for appellant understands was $5,000) or appellant 
Transit should pay appellee Snowden $6,250 which would 
be half the amount of the verdict. 


This Court did not further discuss the matters of credit 
and contribution in the McKenna case. However, since the 
McKenna case there have been a number of other cases 
decided in this jurisdiction dealing with that subject. One 
such case is that of Otis v. Thomas et al., 104 U.S. App. 
D.C. 343, 262 F.2d 232 (1958). In that case Eunice 
Thomas Padgett and James Thomas, plaintiffs, were passen- 
gers in a taxicab operated by Charles Rowe when it col- 
lided with an automobile driven by defendant Theodore 
Otis. Rowe, who never became a party to the litigation, 
paid $2,250 in settlement of the claims against him growing 
out of the accident. The release to Rowe was signed by 
plaintiffs and also by Mrs. Thomas, wife of plaintiff _ 
Thomas. Also the release indicated the settlement might 
have covered the claim of the Thomases’ minor child 
Jeanette Thomas. Thereafter, plaintiffs brought suit against 
Otis for the injuries sustained in the accident. Plaintiff 
Padgett obtained a verdict against Otis for $1,000 and 
plaintiff Thomas obtained a verdict against Otis for $2,500. 
Defendant Otis, by motion, sought credit for the amount 
paid by Rowe in settlement. The trial Court, following the 
McKenna case, supra, granted the motion to the extent of 
entering judgments on the verdicts for a total of $1,750 
and of this amount ordered a remittitur in favor of Rowe 
in the amount of $500. The reasoning of the trial Court 
is obvious. The total amount plaintiffs were entitled to 
receive as full compensations for their injuries had been 
established by a jury at $3,500. Rowe had already paid 
$2,250 toward this amount. Plaintiffs were therefore 
entitled to collect an additional $1,250 to give them the 
full amount of their verdict. Judgment was entered against 
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Otis for $1,750 which would be his pro-rata share (one- 
half) of the amount of the verdict. Of that $1,750 the 
trial Court ordered $500 be remitted to Rowe so that the 
two tort-feasors would each be out of pocket $1,750 in 
their respective contributions toward plaintiffs’ verdict of 
$3,500. 

However, in its opinion in the Otis case this Court noted 
that Rowe had made no claim for or to the $500. This 
Court also noted that some of the monies paid by Rowe 
may have been to compensate a person or persons who 
were not named as plaintiffs in the law suit. Therefore this 
Court approved the judgment against Otis in favor of plain- 
tiffs in the amount of $1,750 but did not approve the 
$500 remittitur in favor of Rowe. In explanation this 
Court stated at page 233: 


“We recognize the result is that the total monies 
received by plaintiffs might possibly equal $4,000, 
consisting of the following: $2,250 paid by Rowe 
in settlement and $1,750 paid by Otis. This would 


be $500 in excess of the jury verdicts. But since 
the release to Rowe was by parties, in addition to 
plaintiffs, who might have received part of the 

2,250 and no attempt has been made by any of 
the parties to clarify the distribution of the settle- 
ment proceeds, we are not disposed on our own 
initiative to remand the case to obtain such clarifi- 
cation. On the record before us the only error that 
appears is the requirement that a remittitur of $500 
be made by Otis to Rowe. The judgments accord- 
ingly will be modified to obviate that requirement . 
and as so modified will be affirmed.” 


One difference between the Otis case and the case at bar 
is that in the Otis case the amount of the verdict against 
Otis was for less than twice the amount paid to the plain- 
tiffs by the settling tort-feasor Rowe, whereas in the case 
at bar the amount of the verdict against appellant Transit 
in favor of appellee Snowden is far more than twice the 
amount paid by her by Ivey, the settling defendant. In the 
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Otis case the settling tort-feasor, Rowe, was never a party 
to the litigation. Whereas in the case at bar, after the 
settlement between defendant Ivey and appellee Snowden, 
the defendant Ivey remained a party to the litigation 
because of Transit’s claim against him for contribution. 
However, the finding was in favor of defendant Ivey. So 
at this juncture of the proceeding appellant Transit seeks 
the same relief sought by appellant Otis in his case. Transit 
asks that the Court, in entering judgment against it in favor 
of appellee Snowden, give appropriate credit for the monies 
already paid to Snowden by the settling defendant Ivey. 


Another case in this general line is that of Martello et al 
v. Hawley, 112 U.S. App. D.C. 129, 300 F.2d 721 (1962). 
In that case Hawley was a passenger in an automobile oper- 
ated by Robert Caughman which was involved in a collision 
with an automobile owned by Iler M. Martello and oper- 
ated by Joseph Martello. Hawley sustained injuries as a 
result of the collision. Caughman’s insurance company paid 
Hawley $700 in settlement and obtained a release. Hawley 
then filed suit against the Martellos who in turn filed a 
third-party complaint against Caughman for contribution. 
The jury returned a verdict in favor of plaintiff Hawley 
against the Martellos in the amount of $2,000 and also 
returned a verdict in favor of the Martellos on their third- 
party complaint against Caughman. Under those circum- 
stances this Court ruled Caughman’s release for the pay- 
ment of $700 discharged him from the obligation of paying 
any additional sum either to Hawley or to the Martellos. 
This conforms with the policy announced in McKenna y. 
Austin, supra. This Court further ruled that in order to 
give effect to the Martellos’ right to contribution from 
Hawley judgment would be entered against them in the 
amount of $1,000 which was one-half the amount of the 
verdict. By way of explanation this Court stated at page 
724: 
“Accordingly, we now hold in the factual circum- 
stances of this case that when settlement is made 
with one joint tort-feasor and later a verdict is 
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obtained against the other, and the jury finds that 
the settling tort-feasor should contribute, then the 
verdict should be credited with one-half its total 
amount and the defendant tort-feasor should be 
required to pay only the remaining balance, namely, 
one-half the total original verdict. It is true that in 
a case like the present one, where the verdict figure 
is in excess of twice the settiement figure, the appli- 
cation of this formula will necessarily reduce the 
amount of the injured plaintiff’s recovery. How- 
ever, the answer to objection to the formula on this 
account is that, by his settlement, the plaintiff has 
sold one-half of his claim for damages. Anything 
else would be unfair to the settling tort-feasor, who 
has bought his peace, and unfair to the defendant 
tort-feasor, who should not be disadvantaged by 
a settlement to which he was not a party and to 
which he did not consent.” 


If in the case at bar Ivey had been found liable so that 
Transit would have recovered against Ivey on its cross-claim 


for contribution the Martello case makes it clear that the 
judgment entered against Transit should be $6,260, one-half 
the amount of the verdict. Otherwise Transit would be 
denied its right to contribution. However, the question 
raised by this appeal does not really concern Transit’s right 
to contribution from defendant Ivey. Rather it concerns 
Transit’s right to receive credit for the sum paid by Ivey to 
Snowden in determining the amount of the judgment to be 
entered against Transit in favor of Snowden. Credit must 
be given in order to prevent Snowden from receiving 
monies in settlement from one tort-feasor (Ivey) and then 
in addition recovering the full measure of her damage from 
another tort-feasor (Transit). Should credit not be given 
plaintiff Snowden would make a profit from her harm 
because two shared in causing it and it would violate one 
of the cardinal rules enounced in McKenna vy. Austin, supra, 
which case was the legal basis upon which Snowden was 
able to settle with Ivey and continue her suit against 
Transit inthe first place. 136 U.S. App. D.C. 400, 420 
F.2d 242. 
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In the case of Brightheart v. McKay et al. (1969) appel- 
lant Brightheart was a passenger in a car operated by Melvin 
Smith. Brightheart was injured when Smith’s car collided 
with one operated by appellee McKay. Brightheart sued 
both Smith and McKay. The jury returned a verdict against 
Brightheart in the amount of $50,000 (reduced to $30,000 
on remittitur) but absolved Smith. The defendants had 
filed cross-claims against one another. Brightheart moved 
to have Smith held liable for one-half the judgment. The 
trial Court granted that motion holding “. . . the issue of 
Smith’s liability to McKay was concluded by the fact that 
while the action was pending in District Court Smith had 
sued McKay in General Sessions, and Judge Barlow denied 
recovery on the ground that both parties were negligent 
and Smith was barred by his contributory negligence.” 


“Defendant McKay then obtained an order reducing his 
liability to plaintiff from $30,000 to $15,000, because, 
prior to trial appellant had settled his case against Smith 
for $7,000, and given Smith a release.” 


This Court said at page 243: 

“We think the judgment should be affirmed. The 
case is controlled by our holding in Martello v. 
Hawley, 112 U.S. App. D.C. 129, 300 F.2d 721 
(1962). We held there, on substantially similar 
facts, that an injured plaintiff, with claims against 
two or more wrongdoers, could not recover more 
than a proportionate share of damages from a con- 
current tort-feasor after he had settled his claim 
with one of the wrongdoers. We so held even 
though plaintiff had compromised his claim for a 
sum that turned out to be less than one-half the 
verdict later rendered against the nonsettling tort- 
feasor.” 

Appellant sought to distinguish the Martello case on the 
ground that there the jury gave judgment in favor of one 
defendant against the other for contribution and in this 
case (Brightheart) the jury exonerated Smith. 
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This Court replied to that argument by saying at page 
244: 

“We think the jury’s verdict as to Smith was a 
legal nullity. There was no pending legal contest 
between plaintiff and Smith; it had been settled. 
There was no pending legal contest between McKay 
and Smith; their liability to one another had been 
resolved in the General Sessions action, an action 
which applied, by extension, to the issue of contri- 
bution over liability to plaintiff.” 

This decision gave effect to McKay’s right to contribu- 
tion from Smith by reducing the amount of McKay’s liabil- 
ity to plaintiff from $30,000 to $15,000. It allowed plain- 
tiff to receive a total of $22,000 which was the $15,000 
from McKay and $7,000 from Smith. 


While there are striking similarities between the Bright- 
heart case and the case at bar they are not analogous in all 
respects. The main question raised in the Brightheart case 
was McKay’s right to contribution from Smith on the 
ground that, as between them, there had been previous liti- 
gation in which both had been found negligent and because 
of the doctrine of estoppel by judgment Smith was bound 
to McKay on McKay’s cross-claim for contribution. 


However, the Brightheart case and the case at bar are 
analogous in that in the case at bar plaintiff Snowden’s 
position is that she should be allowed to keep the $5,000 
she received from defendant Ivey by settlement and in addi- 
tion collect her full verdict for damages from Transit. 
When the plaintiff in the Brightheart case made the same 
argument this Court answered as follows at page 244: 

“Plaintiff is saying, in effect, that the money he 
got from Smith is really no reason why he should 
not get full damages from McKay. The counter- 
consideration is, simply, that he cannot equitably 
insist that he is entitled to full damages from 
McKay in addition to $7,000 from Smith.” 


By a footnote this Court cited McKenna v. Austin, supra, 
as authority for the above language. 
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Perhaps the last case in this general line decided by this 
Court was Jones v. Schram, U.S. App. D.C. No. 22102, 
March 5, 1970. In that case Brando, the plaintiff, was 
riding in an automobile operated by appellant Jones which 
vehicle collided with one driven by appellee Schram. Plain- 
tiff did not settle with either Jones or Schram but filed suit 
against both. The defendants cross-claimed against each 
other. The jury returned a verdict in favor of plaintiff 
against Schram but completely absolved Jones of liability. 
The trial judge, however, entered judgment in favor of 
Schram on his cross-claim for contribution against Jones. 
The issue on appeal dealt with the right of contribution 
between joint tort-feasors. Since that is not the issue in 
the case at bar the Jones case is not controlling and is cited 
only because if is, to the knowledge of this counsel, the 
last case, in this general line, to come before this Court. In 
the Jones case neither defendant settled with the plaintiff 
at any time whereas in the case at bar the settlement 
between plaintiff Snowden and defendant Ivey is the para- 
mount consideration. 


Under the facts of the case at bar the lower Court erred 
in entering judgment against appellant D.C. Transit System, 
Inc. in the amount of $12,500, the full amount of the 
verdict. The lower Court should have taken into con- 
sideration the amount of the settlement between appellee 
Snowden and defendant Ivey and given appropriate credit 
before entering judgment against appellant Transit. 


The amount of credit to be given could be established 
at one-half the total amount of the verdict. This would 
limit appellee Snowden’s recovery to a total of $11,250 
($5,000 from Ivey and $6,250 from Transit) but would be 
consistent with certain language found in Martello et all. y. 
Hawley, supra, where this Court said that “. . . by his 
settlement, the plaintiff has said one-half of his claim for 
damages.” However, the principal reason for that formula 
having been established in the Martello case was because in 
that case the jury determined both defendants were liable 


16 


in causing plaintiff’s injuries and a formula requiring the 
defendant Martello to pay more than half the verdict would 
have robbed him of his right to contribution from the 
other defendant. In the case at bar the defendant Ivey was 
absolved from liability by the jury. 


Another case in which credit was established at one-half 
the amount of the verdict was that of Oris v. Thomas et al., 
supra, and in that case the settling tort-feasor was never 
made a party to the litigation either as a defendant or a 
third party defendant. However, in the Oris case, the 
amount of the verdict was for less than twice the amount 
of the settlement and establishing credit at one-half the 
amount of the verdict did not result in causing the plain- 
tiffs to receive less than the full measure of their damages. 
Since the amount of the verdict, in the case at bar, was for 
more than twice the amount of the settlement, establishing 
credit at one-half the amount of the verdict would limit 
appellee Snowden’s recovery to an amount less than the 
full measure of her damage. 


Therefore, as appellant Transit views the case at bar the 
verdict of $12,500 against it should be credited with 
$5,000, the amount of the settlement between appellee 
Snowden and defendant Ivey, and judgment should be 
entered against appellant Transit in the amount of $7,500. 
This would result in doing equity to all parties. Appellee 
Snowden could not complain with the result for by it she 
receives $12,500 ($7,500 from Transit and $5,000 from 
Ivey), the full measure of her damage. The defendant Ivey, 
not a party to this appeal, could not complain with the 
result for by it he pays no more than the amount he agreed 
to pay by his contract of settlement. Appellant Transit 
could not complain for it would receive credit for an 
amount paid by a defendant later found not to be liabie. 
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CONCLUSION 


Wherefore, appellant D.C. Transit System, Inc. asks this 
Court to order that the amount of the judgment entered 
against it in favor of appellee Constance Showden be 
reduced from $12,500 to $7,500. 


Respectfully submitted, 


DAVID L. HILTON 
1420 New York Avenue, N.W. 
Washington, D.C. 20005 
Attorney for Appellant 


IN THE 
UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


United States Court cf Appeal: 


for the District of Columbia Circu't 


No. 24,494 FILED vec 27 1974 


Hothae Arcana 


| CONSTANCE SNOWDEN, Petitioner, 
Vv. 


D. C. TRANSIT SYSTEM, INC., Respondent. 


PETITION FOR REHEARING 
AND 
SUGGESTION FOR REHEARING IN BANC 


Petitioner, appellee herein, requests a hearing before the 

Court in bane on the following grounds: 
STATEMENT OF FACTS 

Constance Snowden, petitioner-appellee, a passenger for hire 
on a2 bus owned by appellant, D. C. Transit System, Inc., suffered 
severe personal injuries when the bus collided with an automobile 
owned and operated by James L. Ivey. Snowden filed a suit against 
both D. C. Transit and Ivey to recover damages for her injuries. 
D. C. Transit and Ivey filed answers denying liability and cross- 


claimed against each other for contribution. 
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During the course of the trial, Snowden and Ivey entered 
into a settlement agreement. The potential results of this settle- 
ment were discussed at a bench conference where it was concluded 
that Ivey would remain a party to the trial by reason of D. C. 
Transit's crossclaim and that if the jury should render a verdict 
against both defendants, D. C. Transit would be liable for only 
one-half the judgment on the basis of Martello, et al v. Hawley, 
112 U.S. App. D.C. 129, 300 F.2d 721 (1962). 


The jury was not informed of the settlement and the trial 


continued on the plaintiff's complaint against both defendants and 


on the defendants’ crossclaims for contribution. 

The jury returned a verdict in favor of Snowden against 
D. C. Transit in the amount of $12,500 and in favor of defendant 
Ivey, both on the plaintiff's complaint and on D. C. Transit's cross- 
claim for contribution against Ivey. The jury's verdict, therefore, 
was that only D. C. Transit was responsible for the plaintiff's 
injuries. | 

After judgment was entered, D. C. Transit filed a motion 
for reduction of its judgment liability by 50%, from $12,500 to 
$6,250. Snowden opposed the motion on the grounds that it was 
contrary to the established law of this jurisdiction and that it was 
not timely filed. Upon the Trial Court's denial of D. C. Transit's 


motion, the Transit Company appealed. 
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by its decision of December 10, 1971, held that 
ntiff must be credited pro tanto 
ly $7,500 and, in so doing, stated: "We now hold that a 
with one later proven not to have been a tortfeasor also 
reduction in a judgment against the tortfeasor." 
ARGUMENT 
e involves a question of exceptional importance for 


ettlement in the District of Columbia. The 


on on the appella e levei.+ This Court now holds that a 
ound by a jury to be solely responsible for a plaintiff's 
is entitled to have the amount of the judgment against him 
educed pro tanto by the amount of "a settlement made by one liable 
potentially, but not’ in fact." In other words, when an injured party 
th a person later adjudicated to be a tortfeasor the judg- 
the non-settling tortfeasor is reduced pro-rata (Martello 


supra) and if the settling party is adjudicated not to be a 


to the instant decision, the United States District Court for 

strict of Columbia in Rose v. Hakim, et al, C. A. No. 2132-68, 

pinion by William B. Jones, “Judge, dated November 10, 1971, reached 
peer result. 
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reduced pro tento. In any event, therefore, the Court's decision 
uires that a party who refuses to settle and forces the plaintiff 
to trial to prove liability is relieved from paying the full amount 
the judgment rendered against him and thereby benefits from pay- 
ments made to the injured party by persons having no liability either 
to the injured party or to the judgment defendant. 
The effect of the Court's ruling that a payment made by one 
not to have been a tortfeasor" is to be credited pro tanto 
the tortfeasor is so far reaching and will 
such a stifling effect upon settlements in the District of Columbia 
the rule should not become operative without consideration by the 
entire Court. 
It is not difficult to visualize how settlements might be 
deterred by this rule and several examples might be illustrative: 


(a) Given a case with two defendants, A and B, against 


one of whom, A, liability is extremely remote and from 


whom, because of limited insurance coverage and restricted 
financial circumstances, there is little likelihood of 


collecting a substantial judgment. It is not uncommon 
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ettlement to be made with 
ase given him providing 
ata reduction in a judgment against B in 

A is held liable to B for contribution. 
must also give a pro 

for the amount of A's settlement 

even if A is exonerated by the jury there would be 
plaintiff to make the 
This obviously can result in many judg- 


persons in A's position which cannot 
fied except by execution or bankruptcy. 
potential defendants A and B and 
the injured party setties with A. The non-settlor, 
is thereby given almost compiete control over the 
ultimately to be recovered by the injured party. 
B feels that A’*s settlement is small compared 
to the anticipated verdict, he will seek to prove him 
to be a joint tortfeasor and thereby obtain the pro-rata 
reduction under Martello, supra, whereas if he feels 
the settlement is lerge compared to the potential 


verdict, he will seek to establish that only B hin- 


self is the responsible party and thereby gain the 


pro tanto eredit announced by the instant decision. 
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Few plaintiffs would be willing to settle under such 


circumstances that give so much control to their op- 
ponents over the amount of their recovery. 

(c) Given a case with three potential defendants 

with varying degrees of potential liability among 

them and where if the plaintiff recovers the verdict 
might be substantial. Defendant A has only $10,000 
insurance coverage and he settles with the injured 

paxty for the full amount of the policy. Defendant 

B settles with the plaintiff for $25,000 but Defendant 

C makes no settlement agreement. The jury returns a 
verdict for $50,000 in favor of the plaintifé against 

A and C but exonerates B from all liability. Under the 
Martello Rule, A and C are joint Poneaators and A's 
settlement reduces pro-rata the verdict against C to 
$25,000. The pro tanto credit of Snowden v. D.C. 
Transit is then applied so that B's payment is credited 
against C’s obligation to the plaintiff, with the net 
result being that C is obligated to pay nothing whatso- 
ever to the plaintiff and the plaintiff's total recovery 
on a $50,000 verdict is $35,000. The plaintiff has been 
forced to the expense of a trial, the oars has determined 
that C is responsible to the plaintiff for substantial 


injuries but because of the Snowden Rule, C actually has 


laintiffi and the judgment 


$s upon a statement from McKenna v. 
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have more than full satisfaction, except as 
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csuse several share in sing ii ediately preceding 


& 
ae pr Ae reg eet 
aes + MCNeCnM 


ox wrongdoers that 
he harm. Each is 
But that does 
ma may have more 
xcept as punitive 
to make profit 
ral share in 


{t* 
ad rh 
» 


5 KO 
@ 


al 
c 


r 
rs 


ona, therefore, says that “each (wrongdoer) is responsible 
But in the present case, D. C. Transit is the only 
is not responsible "for the whole" injury. And, McKenna 
e injured party has no right to make profit from his harm 
are in causing it." But, in the instant case, only 
D. C. Transit, caused the plaintiff's injuries. Ivey did 


causing it. And, Ivey's payment should not benefit and 
sole tortfeasor. 
The ultimate reasoning behind the Court's decision is that 
the plaintiff will recover more than the amount of the jury verdict 
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end thereby be "unjustly enriched" unless the verdict is credited with 


unjust enrichment can cut both 
ound to be the only pacty responsible 
es, benefits from Ivey's settlement and 
nly is "unjustly enriched" at Ivey's expense. And if the 
this case had been for less than twice the amount of the 
ctlement, a truly anomalous situation could have sosvieed If the 
t had been $8,000 and Ivey and D. C. Transit had been held to 
olns tortfeasors, then the Transit Company would have been liable 


¢ Maxtelio, supra) for $4,000; and if Ivey had been exonerated 


the Transit Company was the only tortfeasor it would be 
to pay only $3,000. A rule of law seems strange indeed when 
tortfeasor is obligated to pay the injured party less than he 


e@ were a joint tortfeasor. 


ince one party seemingly must be "unjustly enriched" and 


since we are considering equitable doctrines, does it not seem more 
appropriate that the "enrichment" should benefit the injured party 
than the person determined to be solely responsible for the 
Aad, when consideration is given to the fact that the non- 
party forces the plaintiff to the expense of Litigation that 


frequently protracted does this not lend weight to such equitable 


A dos, thet a ney aneace nay Ui name? UL See 
Actually, however, "enrichment" it is n 


Traensit's expei the jury has determined that 
eny caused the plaintiff's 
d that Ivey had no part in 
causing them. ot law seeks to compensate the injured person 
should a wrongdoer benefit from 
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"oo unfairness results from 
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Ivey had been found to be a 
not have received "full satisfaction" 
Transit would have been reduced by 
ead plaintiff would have xeceived only $11,250. against a 
This result has been encouraged by the Courts be- 
courages compromises. But if a plaintiff knows 
receives from one party will ultimately be credited 


either pro-rata or pro tanto, almost at the discretion of the non- 


settling party a plaintiff would be foolish indeed to enter into 
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with less then all parties. 


the present decision, 


ment made by one Liable potentially, but not 
Fieal secyerea to the benefit of the Aoneecceitne party. But 
wnat it means by "one liable 
exonerated defendant, or one against 
ade but against whom no suit was filed, and 
tuitous payment even though no claim was 
rule injects far £90 much un - 


certainty into the law and litigation is easily visualized to determine 


"liable potentially, but not in fact." A far better 


liable for a person's injuries are to be considered as having 
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ated the plaintiff for such injuries. 


The decision speaks of "chicanery" that might result if the 


rule were otherwise but it does not spell out its suspicions. 


ically the chicanery would be between the plaintiff and the 


party to seek to impose liability upon a non-settlor. 


is certainly aimost an equai likelihood, if not a greater 
Likelihood, of chicanery among defendants if this rule is allowed to 
Given cwo defendants in an action and a settlement by one, 
usually crossclaim for contribution 
or bring the settlor in as a third-party defendant. 
ling party feels that the amount of the settlement is 


small compared to the anticipated verdict he can seek to prove, with 
ration of ttling party, that the settlor is a joint 

obtain a pro-rata credit. £ the non-settior 

s Large compared to the anticipated verdict, he 

me settlor was not a joint tortfeasor and even 
@ was responsible and so 

It appears far more chicanery is avail- 
could ever be practiced by the plaintiff. 
petitioner's submits that the present decision is 


in Graham v. Roberts (10-12-70) 


There the Court adopted for 


time Paragraph 433(b) of the Restatement of Torts and, 


somewnat, explained in its footnote: 
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"Nor is there any rule of law that will 


relieve Dr. Roberts from liability for the 
appellant's harm. True, the appellant's. 
sinus infection was initiated by innocent 
cause, and not by negligence attributable 
to Dr. Roberts, but his negligence in not 
making a prompt referral allowed the disease 
to spread to a serious stage. Apparently, 
there was no evidence adduced at trial by 
either side regarding what proportion of, the 
appellant's damage was attributable to the 
lack of prompt referral. We hold with the 
better modern authorities that the culpable 
defendant in such situations is liable for 
all damages unless he introduces evidence 
from which a fair apportionment can be made 
Ww if 


This reasoning should certainly apply to the instant case 
where the Transit Company did introduce evidence attempting to show 
that it was not "liable for all (of the plaintiff's) damages" - but 
the jury ruled to the contrary. Having failed to meet the burden 
imposed by Graham v. Roberts, supra, why should the Transit Company 
now be responsible for less than all of the plaintiff's damages? 

There is probably no other issue in civil litigation that has 
been the subject of more litigation than the subject of contribution 
among joint tortfeasors (with the necessarily reouieine Credies flowing 


therefrom). This Court, through a long line of decisions culminating in 


| "Martello v. Hawley, supra, has firmly established the now well accepted 
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, petitioner respectfully request that her Petition 


and that the matter be heard by the Court 


Respectfully submitted, 


Yoo 

Paul H. Weinstein 

1225 Connecticut Avenue, N.W. 
Washington, D.C. 20036 
Attorney for Petitioner-Appelilee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,494 


D. C. TRANSIT SYSTEM, INC., 
Appellant, 


Vv. 


CONSTANCE SNOWDEN, 
Appellee. 


APPEAL FORM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 


In the opinion of Appellee, the sole issue presented is: 
Where the jury found that Appellant D. C. Transit was 
solely responsible for the accident and exonerated the co- 
defendant, was Appellant entitled to a credit? 
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COUNTERSTATEMENT OF CASE 


On August 17, 1967, at or near Logan Circle in the Dis- 
trict of Columbia, Appellee, Constance Snowden, a passen- 
ger for hire on a bus owned by Appellant, D.C. Transit 
System, Inc., suffered severe personal injuries when the bus 
collided with an automobile owned and operated by James 
L. Ivey. Snowden filed suit against both D.C. Transit and 
Ivey to recover damages for her injuries. D.C. Transit and 
Ivey filed answers denying liability and crossclaimed against 
the other for contribution. 


During the course of the trial, Snowden and Ivey entered 
into a settlement agreement. The potential results of this 
settlement were discussed at a bench conference where it 
was concluded that Ivey would remain a party to the trial 
by reason of D.C. Transit’s crossclaim, that if the jury 
should render a verdict against both defendants, D.C. Transit 
would be liable for only one-half the judgment on the basis 
of Martello, et al v. Hawley, 112 U.S. App. D.C. 129, 300 
F.2d 721 (1962), that if the jury returned a verdict against 
D.C. Transit only, D.C. Transit would be liable for the , 
whole amount in light of Jones v. Schram, U.S. App. D.C. 
No. 22102, March 5, 1970. 


The jury was not informed of the settlement! and the 
trial continued against both defendants. At the conclusion 
of the trial the jury was instructed as to Snowden’s suit 
against both defendants. 


The jury returned a verdict in favor of Snowden against 
D.C. Transit in the amount of Twelve Thousand Five Hun- 
dred ($12,500) Dollars and exonerated Ivey from liability 
to Snowden or D. C. Transit. 


After judgment was entered, D.C. Transit filed a motion 
to reduce its judgment liability to plaintiff from Twelve 


‘In Martello v. Hawley, supra, the Court stated at page 132 that 
the jury should not be allowed to know the fact or the amount of 
any settlement; that such information only tends to mislead the jury 
in their deliberations. 
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Thousand Five Hundred ($12,500) Dollars to Six Thousand 
Two Hundred and Fifty ($6,250) Dollars. Snowden opposed 
the motion on the ground that the movant’s prayer was 
contrary to the law of this jurisdiction and that it was 

untimely filed. The motion was denied. 


ARGUMENT 


Appellant, D.C. Transit System, Inc., asks this Court to 
reduce a judgment entered against it after a full and com- 
plete trial by jury of all issues. The thrust of Appellant’s 
argument is that since it was unsuccessful before the jury, 
this Court should now reverse the jury’s finding and adjudi- 
cate Ivey, the co-defendant, a joint tortfeasor, for the closest 
legal principle which Appellant wishes the Court to reach 
is contribution. 


However, Appellant concedes that it is not entitled to 
contribution or credit under the factual circumstances of 


this case where Appellant had its day in Court and did not 
convince the jury that the co-defendant Ivey was in any way 
a wrongdoer. It is axiomatic that contribution does not lie 
unless there is common fault or common liability. Common 
fault or liability does not exist in the case at bar. 


The principle of contribution is well established in the 
District of Columbia despite the absence of a statute there- 
on. This principle was recognized in George’s Radio, Inc. 

v. Capital Transit Company, 75 U.S. App. D.C. 187, 126 F. 
2d 219 (1942), a case in which both wrongdoers had judg- 
ments rendered against them. The Court cautiously warned 
that the result might be different where there is a primary 
or basic liability in one person though a second is also liable 
to a third. George’s Radio, Inc. v. Capital Transit Company, 
supra, at 190. This language was cited with approval by J. 
Fahy in D.C. Transit System, Inc. v. Slinghand, 105 U.S. 
App. D.C. 264, 266 F.2d 465 (1959). The instant case is one 
step removed from the situation where one of two defend- 
ants is primarily liable. In the case at bar, the jury found no 
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fault whatsoever on the part of defendant Ivey, but held de- 
fendant D.C. Transit wholly responsible for plaintiff Snow- 
den’s injuries. This Court has repeatedly emphasized that 
there is no right of contribution unless there is joint or com- 
mon liability of both parties to the injured person. Murray v. 
United States, 132 U.S. App. D.C. 91, 405 F.2d 1361 (1968); 
Yellow Cab v. Dreslin, 86 U.S. App. D.C. 327; 181 F.2d 
626 (1950). Clearly, the common liability essential to the 
decisions upholding the right of contribution does not exist 
in the present case. 


In this Court’s most recent decision on the right of con- 
tribution, Jones v. Schram, supra, an action for personal 
injuries was brought by the Brandons against two defend- 
ants, Jones and Schram. The jury returned a verdict for 
defendant Jones against plaintiffs, and a verdict for defend- 
ant Jones in his cross-claim against defendant Schram in the 
sum of One Thousand One Hundred ($1,100) Dollars. The 
trial court then entered judgment for Schram on his cross- 
claim against Jones for contribution, in the sum of Seven 


Thousand Five Hundred ($7,500) Dollars, or one-half the 

sum actually paid by Schram, whichever was less. The 
Court held this entry of judgment on the cross-claim for 
contribution reversible error and said: 


As to the defendant’s seeking contribution, he may 
proceed against a concurrent tortfeasor but he has 
no legitimate claim to proceed against someone who 
has been adjudged not to be a tortfeasor at all, at 
least where as here the defendant seeking contribu- 
tion was a party to the proceeding where the plain- 
tiffs claims were determined and there is no conten- 
tion that further evidence is available for the claim 
for contribution which could not be adduced in the 
litigation on plaintiff’s claim. (Emphasis supplied.) 
Court in the same case, stressed the fact that: 

It is a prerequisite of contribution that the contri- 
bution defendant must have been originally liable to 


the plaintiff . . . if the jury determines on the facts 
that the second alleged tortfeasor was not negligent, 
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that co-defendant has been authoritatively adjudged 
not a tortfeasor and is not liable in contribution. 


The requisite common liability is no less essential in cases 
where one defendant has sought credit by reason of a settle- 
ment between the plaintiff and a second defendant. 


In Martello, et al v. Hawley, supra, an injured automobile 
passenger settled with Caughman, the driver of the automo- 
bile in which he was riding, and then brought suit against 
the owner and driver of the other automobile, the Martellos. 
By a third-party complaint, defendants Martello asked judg- 
ment against Caughman for all or a contributable portion of 
any judgment rendered against them. The jury found in 
favor of plaintiff against the Martellos. The jury also deter- 
mined that Caughman was actually at fault, with the Mar- 
tellos, in bringing about the injury to plaintiff and rendered 
a verdict in favor of the Martellos against Caughman for 
contribution. On appeal this Court said, at page 132: 


When settlement is made with one joint tortfeasor 
and later a verdict is obtained against the other, and 
the jury finds that the settling tortfeasor should con- 
tribute, then the verdict should be credited with one- 
half the total amount and the defendant tortfeasor 
should be required to pay only the remaining balance. 
(Emphasis supplied.) 


In contrast to the Martello case, the jury found in the 
instant case that defendant Ivey was not at fault with D.C. 
Transit in bringing about the injuries suffered by plaintiff 
Snowden and rendered a verdict in favor of Ivey on D.C. 
Transit’s cross-claim for contribution. 


In Brighthart v. McKay, 136 U.S. App. D.C. 400, 420 F. 
2d 242 (1969) the joint liability of defendants Smith and 
McKay was determined in prior litigation in the Court of 
General Sessions. Unlike the present case, the jury in the 
US. District Court for the District of Columbia could not 
exonerate Smith because of the application of the doctrine 
of estoppel by judgment. 
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In Otis v. Thomas, et al, 104 U.S. App. D.C. 343, 262 
F.2d 232 (1958), plaintiffs brought an action against the 
driver of an automobile which collided with a taxicab in 
which they were passengers. The defendant Otis sought 
credit for the amount paid by Rowe, the operator of the 
taxicab, in settlement. The Court permitted credit to Otis 
for the amount paid by Rowe upon the theory that Rowe 
and Otis were joint tortfeasors. Rowe was never made a 
party to the litigation; the issue of his liability was not sub- 
mitted to the jury. In that case the Court could act as a 
finder of fact to determine whether the second tortfeasor 
from whom contribution was sought was negligent and, 
therefore, liable to the victim. 


When contribution is sought against the defendant 
who is not sued by plaintiff, as is permitted by our 
decision, the claim sounds in equity and the Court 
acts as a finder of facts to determine whether the 
second tortfeasor from whom contribution is sought 
was negligent, and therefore liable to the victim. 


This does not mean, however, that the Court decid- 
ing the claim of contribution may act independently 
of the adjudications made in the original action by 
plaintiff. Jones v. Schram, supra. 


In the present case, Transit should be bound by the jury’s 
determination that the defendant Ivey was not negligent 
where Ivey was in the “thick of the fray” and Transit had 
ample opportunity to prove its case. 


It is inescapable fact that in the instant case there is no 
common liability. Appellant D.C. Transit and Ivey are not 
joint tortfeasors. On the contrary, the jury expressly found 
that the proximate cause of plaintiff’s injuries resulted solely 
from the negligence of appellant Transit. Appellant has not, 
and does not now, contest the validity of the verdict against 
plaintiff in favor of defendant Ivey, and the judgment 
against Transit on its cross-claim for contribution. In fact, 
appellant concedes in his brief that the principle of contri- 
bution is not applicable to the instant case: 
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However, the question raised by this appeal does not 
really concern Transit’s right to contribution from 
defendant Ivey. (Appellant’s Brief at page 12.) 


The issue before the Court in McKenna, et al v. Austin, 
77 U.S. App. D.C. 228, 134 F.2d 659 (1943), was whether 
or not a settlement released other joint tortfeasors. The 
Court in dicta also discussed credit and contribution. Sub- 
sequently, in Martello v. Hawley, supra, at page 132, the 
Court considered the alternatives suggested in McKenna and 
rejected crediting the verdict by the amount of settlement 
and adopted the rule that: 


If contribution is found applicable in the circum- 
stances, the Court should credit the amount of the 
verdict by one-half. (Emphasis supplied.) 


The fact that appellant seeks only credit of the amount of 
settlement not only corroborates his admission that contri- 
bution is not applicable to the present case, but also reveals 
the fact that appellant’s plea for credit or contribution is 
not founded on any legal precedent. Essentially, appellant 
contends that in every law suit in which more than one 
person is sued and in which one of the defendants settles 
with the plaintiff, the other defendant is entitled to credit 
in the amount of settlement regardless of any verdict. Car- 
ried to its logical conclusion, the anomalous result would be 
reached in the next case where, given facts identifical to the 
present case except that settlement was in excess of the jury 
verdict, the party actually causing the injury would not 
have to pay one cent for his negligence but would, in fact, 
be exonerated from liability. 


It is submitted by appellee that an adjudged tortfeasor 
should not obtain credit by reason of the settlement between 
a plaintiff and a defendant who was found by a jury not to 
be at fault and who did not contribute to plaintiff’s injuries. 
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CONCLUSION 


WHEREFORE, appellee Constance Snowden asks this 
Court to affirm the judgment entered against D.C. Transit 
System, Inc., in favor of appellee Constance Snowden in the 
amount of Twelve Thousand Five Hundred ($12,500) Dollars. 


Respectfully submitted, 


LEVITAN, CRAMER & WEIN- 
STEIN 


Paul H. Weinstein 

Laurence Levitan 

M. Michael Cramer 

1225 Connecticut Avenue, NW 
Washington, D.C. 20036 


Attorneys for Appellee 


